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Because most climate technologies are patented in developed countries, intellectual property rights held over these
technologies by rights holders in developed countries can impede the access of least developed countries (LDCs) to these
technologies owing to difficulties such as high royalty fees, refusals to license and unnecessary conditions for transfers of
technology. This paper argues that the principles and objectives of the TRIPS Agreement, as laid down in Articles 7 and 8,
could be used for an interpretation fitting the need of the LDCs to access climate technologies and evaluates the potential to
adopt a declaration on the TRIPS Agreement and climate change to guide the utilisation of TRIPS flexibilities. Among other
things, these include using research exceptions, parallel imports, compulsory licences and competition law. This paper
further evaluates potential options for utilising Articles 66.2 and 67 of the TRIPS Agreement and the potential to adopt a
new agreement from a climate change standpoint to meet the urgent need of LDCs for access to and transfer of climate

technologies.
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Since the adoption of the United Nations Framework
Convention on Climate Change (UNFCCC),'
numerous studies have emphasised that achieving the
objective ‘to stabilize greenhouse gas concentrations
at a level that prevents dangerous anthropogenic
interference with the climate system’ will only be
possible through the large-scale deployment of
climate change technologies.” In 2007, the
Intergovernmental Panel on Climate Change (IPCC)
Report clearly stated that its range of stabilisation
levels could be achieved by the deployment of a
‘portfolio of technologies that are currently available
and those that are expected to be commercialized in
coming decades’. *However, such a rapid transition
requires substantial financial and technical means. In
the context of the least developed countries (LDCs),*
the situation is worse because the LDCs not only
lack adequate financing but also have serious
shortcomings in terms of technical capacity, access
and transfer of necessary technologies that are crucial
for the mitigation of an adaptation to climate change.’

The LDCs (46 countries as of 2021) have a trivial
share in global trade and ‘for the past ten years, the
global share of LDC trade has hovered at around
1%.° Hence, they mostly depend on technologies
from the developed countries.” The dependency on
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developed countries for the supply of climate
technologies® is further revealed in a study that stated
that high-income countries produced 80% of all low
carbon innovations between 2010 and 2015. Low-
income countries produced almost no low carbon
innovation during the same period, and in 2016,
low-income countries comprising mostly LDCs
accounted for just 0.01% of global low carbon climate
technologies exports.’

Since, most climate technologies are patented in
developed countries, intellectual property (IP) rights
held over these technologies by holders in developed
countries can impede the ability of the LDCs to access
these technologies owing to hindrances such as high
royalty fees,'’ refusals to license'' and impasse
regarding transfers of technology considering
potential loss of competitive advantage,'> ‘ever-
greening’ of patents by different strategies and
increasing the amount of patent litigations."
Therefore, various IP issues are involved in helping
the developing countries and LDCs access and
transfer of climate technologies.

During the negotiations on the Agreement on
Trade-Related Aspects of Intellectual Property Rights
(TRIPS Agreement)”’ under the Uruguay Round of
the General Agreement on Tariffs and Trade between
1986 and 1994, which resulted in the establishment of
the World Trade Organization (WTO) along with
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several agreements, including the TRIPS, it was
acknowledged that wider scope of the TRIPS
Agreement requiring patents to be granted in all fields
of technology, such as in the field of pharmaceuticals,
might be problematic for developing countries and
LDCs.'° Later discussions over the issues of the
pharmaceutical patents and necessity of access to and
the transfer of public-health-oriented technologies
acknowledged that the technological gap between
developed and developing countries has become one
of the main obstacles to a successful integration of
developing countries into the globalised economy.'’
However, there is no conclusive evidence that the
absence of IP or excluding patent protection on the
Environmentally Sound Technologies (ESTs) could
facilitate more access to and transfers of climate
technologies in LDCs. For example, the United
Nations Development Programme (UNDP) study
indicated that access to key patents by developing
country firms in itself is not sufficient for effective
technology transfer because full use of the patent is
likely to require access to a variety of related
information sources that are not sufficiently disclosed
or fully explained in the patent itself.'"® Another study
by the Sussex Energy Group reflected that developing
country firms do not seem to have access to the most
cutting-edge technologies, and when they have access
to such technologies, there are doubts about the extent
to which they have access to the know-how
underlying those technologies.”” One study by the
European Patent Office noted the increasing number
and scope of patent claims in wind energy and
biofuels technologies.”

Conversely, a report by the Copenhagen
Economics submitted to the European Commission
stated that:

Dismantling or weakening the intellectual
property rights system would not only hinder the
access of developing countries to costly
technology, it would also hinder access to low-
cost technology as IPR protected technology is
also to be found among the low abatement cost
technologies.”

There are nevertheless contentions as to availability
of substantial evidence to validate the perspective
that stronger IP protection is indispensable for
technological development and to facilitate
technology transfer.”

Since the thirteenth Conference of Parties (COP) of
the UNFCCC in 2007, negotiating texts on I[P have

remained bracketed, reflecting the lack of agreement
on the issue.” The Paris Agreement was agreed upon
in 2015 and specific needs and special situations of
the LDCs regarding funding and transfer of
technology were emphasised. However, it included
no provision on the role of IP in the context of
technology transfer because state parties could not
reach any consensus on the IP issues during COP21.**
During COP 26 in Glasgow, parties emphasised
accelerating, encouraging, and enabling climate
technology innovation but remained silent on the
possibility to adopt an IP framework to facilitate such
innovation and technology transfer.”

Developed countries continued to argue for
keeping IP issues under the remit of the World
Intellectual Property Organization and in regard to
trade-related IP issues, under the TRIPS Agreement
of the WTO rather than arguing to keep them under
the UNFCCC.?® Despite considering the importance
of the discussion over the role of IP for facilitating
technology transfer under the UNFCCC process, the
author considers that it would be more meaningful
and effective for LDCs if they could exploit the
existing options, including technology-transfer-related
provisions as available under the TRIPS Agreement.
That could strengthen their efforts to place the
burden on the developed countries to have a coherent
and complementary approach between the UNFCCC
and the TRIPS Agreement concerning technology
transfer.

Determining a precise role for IP remained
unsettled with the TRIPS Agreement. In the absence
of such a solution, this paper attempts to evaluate how
LDCs can use existing provisions to facilitate access
to and transfer of climate technologies to LDCs. The
problems raised here are approached with a traditional
legal perspective added with practical standpoints®’ to
understanding the relevant legal provisions under the
TRIPS Agreement and concluding how these could be
used for LDCs to facilitate access to and transfer of
climate technologies. While the doctrinal approach
thus is used to understand the existing body of law
with its purpose, along with its historic origins, public
international law is applied to examine the nature,
characteristics and mode of operations of the
obligations arising out of the relevant provisions
under the TRIPS Agreement.

Considering the existing debates over technology
transfer under the TRIPS Agreement, one key
question that this paper addresses is how the TRIPS
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Agreement can be used to facilitate access to and
transfer of climate technologies to LDCs. Hence, this
paper is intended to analyse suitability of the existing
provisions under the TRIPS Agreement to support
LDCs in the context of facilitating access to and
transfer of climate technologies. The paper discusses
debates over the role of the TRIPS Agreement for
facilitating access to and transfer of climate
technologies during the TRIPS Council meeting and
other WTO forums, followed by analysing how the
LDCs can use options available under the TRIPS
Agreement.*®

Technology Transfer under the TRIPS Agreement

It has been argued that only three LDCs
(Bangladesh, Tanzania and the Republic of Zaire,
which later became the Democratic Republic of
Congo) participated in the early stages of TRIPS
negotiations, and Bangladesh on behalf of the LDCs
among others asked to have provisions on LDCs’
waivers from TRIPS obligations and improved access
to and effective transfer of technologies.”” Although
LDCs continuously received approval of waivers
from TRIPS obligations (now extended until 1 July
2034), the intended outcomes on technical and
financial cooperation as argued by LDCs remain
unsatisfactory and ineffective.*

Frankel argued that the TRIPS flexibilities failed to
produce the desired results, particularly to assist in
development of local innovation and technology
transfer.”’ Hence, the debate on the role of IP rights in
combating climate change is not new to the
WTO.”?As early as the third meeting of the WTO
Committee on Trade and Environment,” the Korean
delegation suggested that the TRIPS provisions
relating to patentable subject matter, compulsory
licences and anti-competitive practices need to be
reviewed to strike a balance between the protection of
patent holders and that of users to ensure a wider
diffusion of ESTs.”

The TRIPS Council has discussed the role of IP
rights and technology transfer on several occasions,
particularly regarding the extent to which the TRIPS
Agreement itself facilitates technology transfer. For
example, the Ecuadorian proposal submitted in
February 2013 to initiate a discussion on IP, climate
change and technology transfer at the TRIPS Council
prompted huge debate.”> The key argument of the
proposal was ‘to prevent [PRs from becoming a
barrier for the transfer of technology to the
developing countries’.*

The Ecuadorian proposal received the attention of
diverse members during the TRIPS Council sessions
in June 2013 and October 2013. Among the
developing countries, India argued for the importance
of a pro-active role of public policy at national and
international levels, supporting the approach proposed
by Ecuador to evaluate the contribution of IP to
facilitate the transfer of environmentally rational
technology.”” The Indian intervention asserted that in
the six energy technologies (wind, solar, photovoltaic,
concentrated solar power, biomass-to-electricity,
cleaner coal and carbon capture), several developed
countries, such as the United States (US), Japan and
Germany, are clear leaders. Therefore, any diffusion
of these technologies would be controlled by private
entities from these few countries.

Developed countries, particularly the US, have
insisted that IP rights play a positive role in promoting
both green technology innovation and its transfer to
the developing world during initial debate in the
TRIPS Council Session of October 2013.%” Several
other developed countries such as members of the
European Union (EU), Japan, Canada and
Switzerland supported the US position, arguing that
climate technologies are usually more competitive.

Hence, the developing countries’ assertions of
comparing  climate  technologies  with  the
pharmaceutical patent situation is inappropriate.

Therefore, they argued that IP protection has not
impeded climate-related technology transfer.’’ This
resulted in Ecuador requesting the developed
countries to provide figures and statistical data to
demonstrate the number of licences of clean energy
that have been granted to developing countries or
concrete cases of technology transfer. However, no
further report or feedback has been submitted so far to
show to what extent TRIPS facilitated technology
transfer or IP has facilitated technology transfer to
LDCs.

On 15 February 2018, the delegation of Cambodia
submitted a communication to the TRIPS Council on
behalf of the LDC Group, which raised the issue of
effective implementation of the technology transfer
provisions, stating that ‘since 1999, the LDC
Members have been concerned with the lack of
effective implementation of Articles 66.2 and 67 of
the TRIPS Agreement particularly to clarify on the
meaning of “incentives to enterprises”.”* The LDC
group further requested clarifications as to how
developed country members provided incentives to
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their enterprises and institutions to facilitate
technology transfer to LDCs.”> The EU delegates,
however, stated that ‘technology transfer is often one
component of a more complex project’®” and they
‘cannot force the private sector to transfer its
technologies. Incentives can therefore only take the
form of encouragement, promotion and facilitation”.*!
The US representative added that technology transfer
can proceed most effectively if it is made based on
voluntary and mutually agreed terms by the involved
parties rather than setting terms under the TRIPS
Council."!

On behalf of LDCs, Bangladesh, Haiti and Benin
contended that LDCs are not asking to force the private
sector to transfer technology. Rather, they would like to
have clarifications and details as to the incentives
provided by the developed countries to encourage the
transfer of technology to the LDCs.* Some developed
countries, such as EU member countries as represented
by the EU, argued that protection of IP helps with the
transfer of climate technologies and very few climate
technologies are patented in LDCs."

It is argued that WTO members can undoubtedly
implement measures to tackle climate change, but in
doing so, they must act within the parameters of the
WTO agreements, including the TRIPS Agreement.*
In this respect, Tine Sommar argued that ‘the TRIPS
Agreement’s explicit reference to “serious prejudice
to the environment” has been less controversial than
its relation to life saving medicine’.* Shabalala
argued that developing countries such as China,
Brazil and India are willing to produce and supply
low-cost climate technologies to LDCs. Therefore,
any potential limitations that TRIPS might place on
developing countries such as China, India and Brazil
will affect LDCs’ access to and transfer of climate
technologies.**

Zhuang observed that ‘the complexities of the
TRIPS negotiations have at times resulted in rather
vague provisions, particularly in the field of
TRIPS flexibilities, which establish a ‘“constructive
ambiguity” and require extensive interpretation’.*
Abbe Brown argued that countries seeking to meet
obligations arising out of the climate regime, such as
the Kyoto Protocol (she wrote this in 2013, prior to
the Paris Agreement), would be consistent with the
obligations imposed under the TRIPS Agreement.*’
Latif contended that:

Conditions differ significantly from country to
country and from one economic sector to

another ... such diversity suggests that a broad

range of options and measures should be

considered for addressing the linkages between
intellectual property and climate change; no
silver bullet’ will address all the issues.”’

Rimmer mentioned that ‘the Paris Agreement 2015
alludes to questions about intellectual property and
climate change—without ever addressing them
directly’.*® While considering the unsettled issue of
the relationship between IP and climate change,
Joshua Sarnoff commented that:

Unless and until international agreements
develop that further regulate the international
patent system or unless alternative co-ordinated
approaches arise more spontaneously, we will
continue to witness patent and climate change
policies develop as national laboratories of
democracies.... We thus should expect the
relationship of the patent system (or more
generally the intellectual property system) and
climate change to remain controversial in a
wide variety of international negotiating fora.”
Hence, it is the interpretations of the TRIPS

Agreement that might guide how the role of IP is
defined in the context of facilitating access to and
transfer of climate technologies to LDCs. However,
the TRIPS Agreement itself does not explicitly
indicate how its provisions could be interpreted. It is
worth noting in this respect Article 3.2 of the Dispute
Settlement Understanding of the WTO, which states
that ‘the WTO dispute settlement system serves to
clarify the existing provisions of the WTO agreements
“in accordance with customary rules of interpretation
of public international law’”’.

While stating customary rules of interpretation of
public international law, the author relied on the
Vienna Convention on the Law of Treaties (VCLT), 23
May 1969.%° Articles 31, 32 and 33 of the Vienna
Convention are of wider relevance because those
provisions reflect the general principles of
interpretation that apply to any treaty, irrespective of
its subject matter and it has been validated by
different adjudications before the WTO dispute
settlement body. For example, the WTO Appellate
Body explained in US—Hot-Rolled Steel:

[T]he rules of treaty interpretation in Articles
31 and 32 of the Vienna Convention apply to any
treaty, in any field of public international law,
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and not just to the WTO agreements. These rules
of treaty interpretation impose certain common
disciplines upon treaty interpreters, irrespective
of the content of the treaty provision being
examined and irrespective of the field of
international law concerned.’

While interpreting the text of the TRIPS
Agreement, resolutions, declarations, and decisions
adopted under the auspices of the WTO and under the
TRIPS Council of the TRIPS Agreement have been
referred to as and when required. Because WTO
panels and the Appellate Body have already
confirmed the customary international law status of
Articles 31, 32 and 33 of the Vienna Convention,
these have been used in this paper as an important
guide for interpreting the relevant provisions of the
TRIPS Agreement as and when required, either
directly or indirectly.

TRIPS Agreement to Facilitate Access to and
Transfer of Climate Technologies to LDCs

The concerns about the role of IP with regard to
transfer of climate technologies are not new. Even
before the commencement of the debate over access to
medicines and the role of patents, which is popularly
cited as the most classic example for debate over the role
of IP and public policy issues,”” a range of measures and
options have been proposed over the years to facilitate
access to and transfer of technologies in the context of
climate change. These include the use of TRIPS
principles and objectives to broaden the scope of the
TRIPS provisions in the context of climate change;
potential to adopt a ministerial declaration on the TRIPS
Agreement and climate change using the model of Doha
(which addressed the issues of IP and public health with
special waivers for LDCs on the pharmaceutical
patents);“even further guidance as to expanded use of
flexibilities available under the TRIPS Agreement, such
as examining the potential of using parallel imports,
compulsory licence, the exclusion of climate change
technologies from patentability, the consideration of
arrangements for special reduction and licensing terms
to facilitate access to these technologies and use of
competition law. Some of these options may even
involve reviewing the TRIPS Agreement and wider
agreement among WTO members.

TRIPS Principles and Objectives in the Context of
Climate Change

The principles and objectives of the TRIPS
Agreement as laid down in Articles 7 and 8 could be

used for an interpretation that might fit the need of
LDCs for accessing climate technologies. The
Preamble to the TRIPS Agreement contains two
references to promotion of technology transfer to
developing countries. The members recognise:

the underlying public policy objectives of
national systems for the protection of
intellectual property, including developmental
and technological objectives ...and ... the special
needs of the least-developed country Members in
respect of maximum flexibility in the domestic
implementation of laws and regulations in order
to enable them to create a sound and viable
technological base.”

Article 7, entitled ‘Objectives’, presents the
imperative statement in TRIPS regarding the
importance of technology transfer: The protection
and enforcement of IP rights should contribute to
the promotion of technological innovation and to
the transfer and dissemination of technology, to the
mutual advantage of producers and users of
technological knowledge and in a manner conducive
to social and economic welfare, and to a balance of
rights and obligations.”Article 7 is formulated only as
a goal without specific obligations.

Nevertheless, its importance as a guiding principle
of the TRIPS Agreement was supported by both the
Doha Ministerial Declaration and the Declaration on
the TRIPS Agreement and Public Health back in
2001.%° Conversely, Article 8 establishes the rights of
members to protect public health and the public
interest. Hence, considering the climate-induced
problems as potential public interest issues,
appropriate (TRIPS consistent) measures could be
adopted by LDCs to prevent the abuse of IP rights by
right holders or the resort to practices that
unreasonably restrain trade or adversely affect the
international transfer of technology.’’

Despite acknowledgement under Articles 7 and 8
of TRIPS of the need for the protection of IP to
contribute to technology transfer and prevent abusive
practices that might adversely affect technology
transfer, the agreement itself is yet to establish any
concrete framework that could facilitate the transfer
of technologies to LDCs.®As one study reflected,
‘little effort has been made to operationalize Articles
7 and 8, raising questions about the capacity of the
Agreement as currently drafted to promote technology
transfer’.*’However, this also requires an analysis of
the TRIPS Agreement provisions in line with



112 JINTELLEC PROP RIGHTS, MARCH 2022

the changing situation and changing needs to adjust
relevant provisions to the realities of promoting
innovation in climate change technologies and
facilitating such transfer.

Nevertheless, the review of the TRIPS negotiations
validates the relevance of Articles 7 and 8 as
keystones of the agreement; therefore, Articles 7 and
8 were approved as a concession to the developing
countries as some sort of guarantee to ensure fairness
because they initially argued the TRIPS provisions
were burdensome and unfair for them.®Therefore,
Articles7 and 8 could be considered a transversal
‘guiding  light” for the interpretation and
implementation of the Agreement.®'

According to Article 31(1) of the VCLT,"*a treaty
shall be interpreted in good faith in accordance with
the ordinary meaning to be given to the terms of the
treaty in their context and in the light of its object and
purpose’.*The interpretative process usually searches
for the ordinary meaning of the legal norms at
stake.**This ordinary meaning shall consider the
‘context’ of the treaty and ‘its object and purpose’.
The WTO Appellate Body in the case of US—Shrimp
commented on the rules of interpretation of WTO law
particularly in cases in which the text of the WTO
Agreement is unclear or inconclusive by stating that:

Where the meaning imparted the text itself is
equivocal  or  inconclusive, or  where
confirmation of the correctness of the reading of
the text itself is desired, light from the object and
purpose of the treaty as a whole may usefully be
sought.”

In this context, the function of Article 7 and 8 as ‘a
guiding light’ for interpretating the TRIPS Agreement
is especially important.

In the Plain Packaging dispute, the WTO Panel
reiterated the relevance of Articles 7 and 8 as a
guiding light while stating that:

Articles 7 and 8, together with the preamble of the
TRIPS Agreement, set out general goals and
principles underlying the TRIPS Agreement, which
are to be borne in mind when specific provisions of
the agreement are being interpreted in their context
and in light of the object and purpose of the
agreement.’

Frankel argued that the difficulty in interpreting
Articles 7 and 8 remains because ‘what amounts to
“promotion of technological innovation and to the
transfer and dissemination of technology” is, by its

nature, open to some debate and the viewpoint of any
WTO member is likely to relate to its economic
position”.*’Hence, the developed countries could try
to use it from stricter perspectives to provide broader
IP protection whereas the LDCs might prefer to use it
in a way that might restrict broader protection. Hence,
it should allow local small innovators to make small
inventions and wuse existing technologies for
experimental use or gaining supply of cheaper
technologies via parallel import. Grosse Ruse-Khan
argued that Articles 7 and 8 might be used as a
guiding light when it comes to implementation in
domestic law considering that implementation in
domestic law is the locus whereas states utilise policy
space to address intersections of IP protection and
other areas, such as climate change mitigation or
public health protection.®*The TRIPS Agreement
allows limitations or exceptions. Therefore, patent
rights are not absolute and LDCs could argue that a
broader interpretation from a climate change
standpoint is necessary to balance the legitimate
interests of right holders and users. In this regard, the
author supports the statements of Cottier and Véron
because these limitations and exceptions are in some
ways part of the overall effort to achieve a general
balance between competing public policy interests
and be argued as a process of the operationalisation of
Articles 7 and 8 of the TRIPS Agreement.®

Even if LDCs could use Articles 7 and 8 for the
interpretation of the TRIPS Agreement in a way that
might better fit them and allow access to climate
technologies, more clarifications are needed.

TRIPS Flexibilities and Exceptions to Access and
having Transfer of Climate Technologies

This section evaluates how existing TRIPS
provisions, such as parallel imports, limiting duration,
patentability and exclusion clause, anti-competitive
practices and options for compulsory licences, can be
used by LDCs from a climate change standpoint.

Parallel Importation

Parallel importation is used as a means for
accessing the patented product at a lower cost by
importing it from a country where the patent holder
has exhausted its patent and the product is available at
comparatively cheaper price. It is a general principle
of international law that one country cannot interfere
with another’s legislation within its borders if it is
consistent with the international obligations. Hence,
they cannot restrict differential prices in different
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markets. It was acknowledged in the Doha Ministerial
Declaration that ‘it affirms governments’ right to use
the agreement’s flexibilities in order to avoid any
reticence the governments may feel’.” The
Declaration on the TRIPS Agreement and Public
Health confirmed that ‘Members are free to apply an
international principle of exhaustion of rights that will
allow parallel importation of an IPR protected product
that has been legitimately marketed in another
country’.”! In the same way, parallel importation
allows consumers in the parallel importing country to
gain access to the product without affecting the right
of the patent holder in the country where the product
was first sold. However, depending upon the
incentives different exhaustion systems create, they
may aid or hinder technology transfer to LDCs.

Despite a seemingly broad scope to design
exhaustion rules in LDCs, there is legal and economic
controversy regarding the applicability of the doctrine
of international exhaustion of patents under the
TRIPS Agreement. Parallel imports increase
competition, which lowers prices and makes
technologies more accessible in LDCs. However, by
the same reasoning, it could limit profits of I[P owners
and could discourage innovation and ultimately might
discourage technology transfer. Zaman argued that
‘LDCs lack the capacity to import green products and
technologies through regular means. Thus, in the
absence of regular import procedures, the question of
the parallel import of green technologies simply does
not arise’.”?

Developed countries such as US and EU countries
would like to limit or prohibit practices of parallel
trade under the international exhaustion rules, which
Watal argued as equal to an ‘unfair duplication of the
rights of IPR holder’.” It could also be argued that
developed countries attempting to restrict parallel
trade might be detrimental to international trade of
goods across countries. Hence, this could go against
the Recital 1 of the TRIPS Agreement which among
others stresses that ‘measures and procedures to
enforce intellectual property rights do not themselves
become barriers to legitimate trade’.’* Zhuang
considered that ‘countries with low level of
technological advancement should allow parallel
imports to ensure the lowest cost source of supply of
patented ESTs for combating climate change’.”
Parallel imports could have a positive impact in LDCs
owing to their weak production capacity and
dependence on export activities. Even IP right

holders, because of fierce competition of parallel
traders, might consider improving accessibility by
reducing prices of their own products.”® Therefore,
individual LDCs while applying parallel imports need
to evaluate local conditions, patenting trends and
specific technology needs of the country. Apart from
parallel imports, developing countries argued for
several other exceptions, such as India’s requests for

limiting the term of protection for climate
technologies.
Limiting Duration

India proposed reduction of the term of protection for
the climate technologies. Therefore, after a short
duration, climate technology would be available for
imitation and copy for local technology developers.
Hence, it might be available within reasonable cost. The
submissions made by India before the WTO’s
Committee on Trade and Environment was the reduction
in the terms of protection for the IPR.”’For example,
while the term of protection for a patent under TRIPS
Article 33 is a minimum period of 20 years from the
date of filing, India suggested that countries may be
allowed, through a suitable provision in the TRIPS
Agreement, to reduce this to a much shorter term of
protection to allow free access to patented climate
technologies after the expiry of shorter protection time.”’
This could allow the necessary incentive to potential IP
owners while allowing users of such technologies
competitive access within a reasonable period.

However, the proposal was opposed by the
developed countries and failed to receive final
approval.”” Even LDCs, owing to weak human
resources and limited technical capacity, might not be
able to take advantage of such a limiting provision.
Rather, having such provisions might discourage
technology developers to transfer technology to
LDCs. Hence, rather than arguing for limiting
duration, the LDCs could consider using Article 27
either to exclude or limit patenting of climate
technologies in proper situations.

Patentability Requirements and Potential Options
Article 27.1 of the TRIPS Agreement requires
WTO members to grant patents to all types of
inventions in all fields of technology if these
inventions meet certain basic criteria. Under this
provision, to be patentable, an invention must (1) be
new, (2) involve an inventive step and (3) be capable
of industrial application. Although the requirements
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contained in Article 27.1 reflect similar requirements
under national patent laws, the TRIPS Agreement
itself included no criteria for defining these terms.
The absence of clear definitions under the TRIPS
Agreement provides considerable discretions to the
WTO members in designing and applying
patentability criteria under national patent laws
for the fields of technology in accordance with
their developmental, scientific and technological
objectives.

It is argued that the means and ways of defining the
patent criteria may ‘have a major impact on where
countries draw the line between private exclusive
rights and the public domain’, and thereby could
influence the follow-on innovation and transfer of
patented technologies, including ESTs.” For example,
using strict patentability standards, the LDC could
allow patents for only genuine inventions, restricting
patenting by minor changes. This could preserve a
greater public domain for follow-up research and
development.”

Under Article 27.2 WTO members might refuse to
grant patents to certain inventions, if ‘necessary to
protect ordre public or morality’. Such exemptions
need to be justified to ‘protect human, animal or plant
life or health’ or ‘to avoid serious prejudice to the
environment’. Hence, LDCs could consider excluding
patenting of climate technologies that might restrict
access to and transfer of such technologies to LDCs
on the grounds that such exclusion is necessary to
‘protect human, animal or plant life or health’ and ‘to
avoid serious prejudice to the environment’. Zhuang
argued that:

Article 27.2 cannot be invoked to justify excluding
ESTs from patentability because: (1) exclusion of
inventions pertinent to ESTs from patentability does
not necessarily contribute to the protection of ordre
public or morality, (2) it is not desirable to prevent
the commercial exploitation of such inventions and
(3) the prevention of commercial exploitation of such
inventions is not necessary to protect ordre public or
morality.”

The main argument behind her position is that:

to access more ESTs, Members need to open their
market  for ESTs rather than prevent their
commercialisation...the prevention of commercialisation
of ‘green’ inventions is not ‘necessary’ to achieve the
intended environmental protection goals but would rather
run counter to such goals.”

The author considers that LDCs indeed could exclude
granting of patents to climate technologies if patenting
of such inventions might restrict access to such
technologies by the LDCs and access to such
technologies are necessary to ‘protect human, animal or
plant life or health’ or ‘to avoid serious prejudice to the
environment’. In this regard Articles 7 and 8 could be
utilised, arguing that such an exemption is necessary for
public interest and to prevent abusive practices that
might restrict access to and transfer of technology. The
Brazilian experience with the pharmaceutical patent
might lend some support for LDCs. As earlier research
of this author has pointed out, in 1999 by way of
Presidential Decree, Brazil introduced a new provision
requiring prior approval from the National Health
Surveillance Agency (ANVISA or ‘the Agency’) before
granting a patent, thereby ensuring that it will not
endanger public health or create barriers for access to
medicines.®’ Therefore, all pharmaceutical patent
applications submitted to the patent office must go
through the ANVISA review process and patents can
only be issued with prior consent from the ANVISA.
The Agency denies patents to drugs that lack genuine
novelty and in cases in which it judges that providing
exclusive rights would be harmful to public health.
ANVISA uses its authority to prevent patents that, in its
judgement, would extend the terms of existing patents.®'

It is argued that ‘ANVISA is clearly overstepping
its bounds as a public health regulatory agency to
supplement the examination of patent applications in
such a way’."” TheUS Trade Representative’s Special
301 Report continues to express its concerns about
ANVISA’s role in the analysis of drug patents since
the introduction of it.*’Despite criticism as it has
survived over the years, it might be interesting to
examine whether this kind of experiment could be
used by the LDCs to exclude climate-related patents,
if necessary, considering granting such patents might
limit or prejudice environmental protection. In
addition to using this option, LDCs could also
consider options of using competition law and
compulsory licences to facilitate access to climate
technologies.

Anti-Competitive Practices

The South African approach of using competition
law in the case of public health-related problems and
restricting abusive behaviour and abuse of dominant
position using pharmaceutical patents might also
be wuseful in cases of climate-related patented
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technologies.* In this respect, TRIPS Article 8.2
provides a basis for ensuring that IPRs do not enable
right holders to indulge in anti-competitive behaviour.
It recognises that WTO members could take
appropriate measures to prevent the abuse of IPRs by
right holders or activities that unreasonably restrain
trade or adversely affect international transfer of
technology. Even if the IPR holder does not abuse the
IPR, the impact of its activities on competition or
international transfer of technology could be a basis
for action against the right holder by national
competition  authorities in  accordance  with
competition law of respective countries.

However, two related issues might restrict the use
of this flexibility. First, Article 8.2 of TRIPS requires
that measures taken under this Article must be
consistent with other provisions of the TRIPS
Agreement. Second, TRIPS Article 40 restricts such
measures to licensing agreements that have an anti-
competitive effect. Article 40 of the TRIPS
Agreement requires that ‘rule of reason’ approach
should be applied to assess the anti-competitive
measures. Correa points out that ‘while expressly
allowing Members to adopt measures to control or
prevent such practices, it takes pains to establish
limits to national action in this field”."

Article 40.2 offers examples that might be deemed
restrictive. For example, exclusive grant-back provisions,
which are the obligation to transfer the improvements
made on the licensed technology exclusively to the
licensee, obligations imposed on the licensee not to
challenge the validity of licensed rights and coercive
package licensing (i.e., the obligation for the licensee
to purchase from the licensor other technologies even
if not considered vital by the licensee during the time
of purchase). However, the assessment of restrictive
practices cannot be generalised; rather, they can be
assessed on a case-by-case basis. Article 40.2 states
that only if such practices constitute an ‘abuse’ of
IPRs and have an adverse effect on competition in the
relevant market.*

Therefore, potential actions under Article 8.2 are
circumscribed by Article 40 and thereby limit the
governments’ capacity to take steps that prohibit anti-
competitive practices in technology transfer. This
raises concerns about the scope of competition policy
in fostering technology transfer by preventing anti-
competitive practices.

National authorities might have difficulties taking
necessary measures to redress situations in which IPR

holders from developed countries make technology
available to a developing country firm through joint
ventures along with several restrictive conditions.
Despite having restrictive conditions, it would be
difficult to take corrective measures unless one could
show a competition-distorting effect, even if there
might have been an impending effect (e.g. these
conditions might restrict proper utilisation of climate
technologies or adapting technologies to the local
conditions). It is not clear whether such joint venture
agreements or practices, which might have adverse
effects on development objectives even without being
anti-competitive, can be targeted or not by virtue of
TRIPS Article 8.2.%

Some scholars argued that it would be difficult to
apply TRIPS Article 30 favourably using the existing
practices of the WTO Panel in the case of a climate-
related technology, unless the ‘legitimate interests of
third parties’ in mitigating or adapting to climate
change are given tremendous weight.*’Hence, a
restrictive interpretation could not use TRIPS Article
30 in a way that could allow action in the case of
refusal to deal or supply know-how for climate
technologies. Therefore, there is a need to clarify the
scope of TRIPS Article 30 to enlarge the scope to
facilitate transfer of climate technologies to LDCs.
Nevertheless, LDCs using the experiences of public
health-related measures could continue to argue that it
is necessary to take anti-competitive measures to meet
the objectives and principles of the TRIPS
Agreement. Hence, it could prohibit practices that
might restrict access to and transfer of climate
technologies to LDCs. Apart from this, LDCs could
also use options for compulsory licences for climate
technologies under certain conditions under Article 31
of the TRIPS Agreement.

Compulsory Licence as a Feasible Option

The International Centre for Trade and Sustainable
Development (ICTSD)*®  study proposed that
‘compulsory licensing [could] be utilized for the
transfer of climate technologies’, arguing that:

[c]limate mitigation or adaptation could
provide valid ground for compulsory licensing
and could even be considered to be included in
general references to ‘public interest’ in most
patent laws. Some countries also foresee
compulsory licences in cases in which the
invention is not exploited in the country or is
insufficiently exploited. Such a measure could
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restrain the anticompetitive practices feared as
potentially impeding the transfer of climate-
related technologies to developing countries.”

The ICTSD study concludes that ‘compulsory
licences could thus prove an effective tool to ensure
rapid access to critical climate-related technologies in
developing countries’.*The Third World Network
supported this position, arguing that:

compulsory licensing is an option that
developing countries can seriously consider for
those patented climate-friendly technologies for
which they have need, which are expensive, and
in cases where negotiations with the patent
holder are unable to result in a sufficiently
affordable price either for the original product
or for a license for an intended generic
product.”’

Some scholars have contended that there are
limitations in using Article 31 of TRIPS, with climate
change not being deemed a significant enough
emergency causing a threat to human life. This
position, however, is no longer legitimate, given the
growing body of science into the seriousness of
climate change’s impact on human life. Other
scholars have raised concerns about the use
of compulsory licences in respect of climate
technologies, given the number of different solutions
that will be required to address climate change,” and
the absence of know-how and other soft technologies
in the compulsory transfer process.” One study
argued that:

While these criticisms may be valid, they do
not necessarily undermine the potential of
compulsory licensing to act as one solution
to address developing countries concerns.
Furthermore, until a more appropriate solution,
or solutions, is devised, a flawed model is likely
to be better than no action at all.”*

Another study stated that:

though compulsory license has been useful
for facilitating access to medicines through
generic manufacturing and importation, in the
context of access to ESTs, there might be
instances in which compulsory license could be
an essentially limited option for developing
countries, for those whose local firms are not
technically capable of wusing the patented
technology. These possible limitations also need
to be noted.”

Technical know-how at large is not disclosed
through patent specifications because inventors would
like to keep it secret owing to confidentiality and
concerns of competitiveness and particularly because
a great deal of know-how is developed after filing the
application. Carlos Correa and James Love indicated
that US case practices” may be instructive in this
regard, in which a transfer of know-how was required
as part of a compulsory licence or settlement decree.”’

Under Article 31(f) of TRIPS, a compulsory
licence can be issued essentially for supply of the
domestic market of the member authorising the use of
the compulsory licence. Thus, it was not possible to
grant a compulsory licence to serve export markets.
The TRIPS Amendment of 2005 in Article31bis”™
allows granting of compulsory licences for exporting
markets where countries lack technical and
manufacturing capacity particularly for medicines. It
is yet to be tested by any country to what extent
Article 31bis is applied or not for exporting low-cost
ESTs in case of low or no manufacturing capacity in
LDCs. Matthew Littleton considered the waiver under
Article 31bis TRIPS in theory possible to extend to
ESTs, particularly in view of the Declaration on
TRIPS and Public Health stating that ‘[e]Jach Member
has the right to grant compulsory licences and the
freedom to determine the grounds upon which such
licences are granted’.”

However, available patent data suggest that climate
technologies are not widely patented in the LDCs.
Therefore, they do not enjoy exclusive protection in
LDCs. Thus, these technologies could be freely
imitated or copied to fit to local conditions even
without any compulsory licence.'® Zaman argued that:

this is not an act of altruism; rather, it is the
unwillingness of the patent holders to patent a high-
tech product or process in a poor country, which is
not a feasible or profitable market for that product. If
at any point in time the patent holder or producer
foresees any demand for the product in the market,
they must apply for a licence without further delay.
Thus, the absence of patents usually does not have
any far-reaching benefit to poor developing
countries.

In this regard, it might be more useful if WTO
members agree to make a clarification by
acknowledging climate change urgency as grounds
for issuing compulsory licences. Despite public
health-related amendment (Article. 31 bis) being
unable to generate expected benefits, it is argued that
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the TRIPS Agreement should be amended, or WTO
members should make a clarification to allow
production, import and export of climate technologies
under compulsory licences, particularly to help LDCs
that have no or little manufacturing capacities for
climate technologies.'”

In this regard, this author has referred an
alternative way to use patented technologies in case of
environmental emergencies like climate change by
paying an equitable royalty to the patent holder
(which might encourage patent holders to also transfer
technical know-how); ‘the determination of royalties
may be adopted based on the ranking of concerned
importing countries in the Human Development Index
(HDI) of the UNDP".'*

However, when both importing and exporting
countries are LDCs and a particular technology has
not been patented in either of these countries, they
could utilise relevant technologies even without
granting compulsory licences. For example,
Bangladesh can produce limited climate technologies
(e.g. solar power technologies) and as of 2020, these
technologies have not been patented, which creates an
opportunity for Bangladesh (the country has already
taken advantage of LDC status to export
pharmaceuticals to more than 100 countries) to export
limited climate technologies to other LDCs.'” The
LDCs could also explore the potential of technical
and financial cooperation under Articles 66.2 and 67
of the TRIPS Agreement for accessing and transferring
urgently needed climate technologies.

Articles 66.2 and 67 of the TRIPS Agreement

Article 66.2 of the TRIPS Agreement includes a
provision on technology transfer to help LDCs.'"
Watal and Caminero stated that the obligation under
Article 66.2:

does not say that developed country members shall
transfer technology to LDCs nor even ensure the
transfer of technology to LDCs, but only obliges
developed country members to provide incentives to
enterprises and institutions in their territory with the
objective of promoting and encouraging technology
transfer to LDCs."”’

However, Correa claimed that Article 66.2:

puts an obligation on developed Member countries
to provide incentives to enterprises and institutions.
However, the precise nature of the incentives is not
established; only their end is spelled out: to enable
LDC members ‘to create a sound and viable

technological base’."”

The LDCs continuously requested that Article
66.2 obligations be clarified and made more effective.
At the Doha Ministerial Conference in 2001,
ministers agreed that the TRIPS Council would
‘put in place a mechanism for ensuring the monitoring
and full implementation of the obligations’.'” In
February 2003, the TRIPS Council adopted a
decision, establishing a mechanism that required
developed country members to provide detailed
information on how their incentives are functioning in
practice for the technology transfer to LDCs.'®In a
study conducted by Surie Moon, it was concluded that
it is unclear whether Article 66.2 has led to any
increase in incentives for technology transfer to
LDCs.'”

The TRIPS Council Decision of 29
November 2005 established a process in which LDCs
were requested to provide information on what they
consider priorities for technical and financial
assistance. Although all LDC members were
originally requested to provide the TRIPS Council
with their priority needs assessments by 1 January
2008, as of November 2020, only nine of 36 LDC
members have submitted assessments.' '

The LDC officials contended that LDCs had little
interest to submit such an assessment because they
had the presuppositions that they might not receive
adequate support from such assessment. Further, in
reality, LDCs that have submitted such assessments
received far short of financial and technical assistance
than requested as per submitted assessment.''' As
Moon stated, ‘Of the 384 programmes listed by the
reporting countries, only 11 percent met the criteria of
targeting an LDC WTO member with a programme or
policy that encourages technology transfer’.''’A
review of the nine LDCs that submitted assessments
revealed that there is considerable weakness in terms
of making the assessment'” report and identifying
related technologies. Therefore, it is difficult to show
how the respective LDCs could receive adequate
financial and technical cooperation to develop a sound
and viable technological base in their respective
countries.

The Cambodian proposal in 2018'"* argued that
despite decisions taken in 2000'° and 2003''°
concerning implementations of Article 66.2 continues
to fall short of the letter and spirit of TRIPS
Agreement mandate.'”” The LDCs claimed that the
notifications of developed countries refer to technical
assistance projects and programs, but neither detail
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the incentives provided nor specify the purpose of the
incentives and how these could encourage the transfer
of technology to LDCs.""*

While Article 66.2 stated about providing
incentives to local enterprises and institutions to
encourage them for technology transfer to the LDCs,
Article 67 requires developed country members to
provide ‘technical and financial assistance’ in favour
of developing countries and LDC members ‘to

facilitate the implementation’ of the TRIPS
Agreement.''®
Article 67 of the TRIPS Agreement stated

assistance shall include but is not limited to:

assistance in the preparation of laws and
regulations on the protection and enforcement of
intellectual property rights as well as on the
prevention of their abuse, and support regarding
the establishment or reinforcement of domestic
offices and agencies relevant to these matters,
including the training of personnel.'"”

The language used in Article 67 is vague;
therefore, the exact contours of the obligations it
contains are unclear.'”’ Official WTO documents
provide little guidance as to the exact meaning or
interpretation of Article 67 or its terminology. To
date, no dispute over the transitional arrangements in
Part VI of TRIPS has been brought before the WTO’s
dispute settlement body.'”' Hence, it is difficult to
evaluate actual progress of actions taken and
assistance provided on the basis of reports submitted
under Article 67.'%

Again, in terms of wording, it is not clear whether
Article 67 could be used to argue necessity of
technology transfer to facilitate the implementation of
the Agreement or not. Despite this, using Articles 7
and 8 of the TRIPS Agreement as some sort of
guiding light and bridge function, the LDCs could
argue that without adequate technology transfer, it
would be impossible for them to develop a sound and
viable technological base and hence, they could not
implement the TRIPS Agreement.'” Again, Article
67 could be read in combination with Article 66.2,
which clearly indicates that the purpose behind the
developed countries’ obligation to incentivise
enterprises and institutions are to enable LDCs ‘to
create a sound and viable technological base’. David
M Fox argued that ‘this language mirrors that used in
the preamble and is further proof that the preamble
affirms the positive obligations imposed on developed

countries in Article 66.2°."** Hence, the same positive
obligations could be assumed from Article 67.

The continuous extension of waiver periods for
TRIPS implementation in the LDCs under Article.
66.1'% since the adoption of the TRIPS Agreement
and continuous approval of such extensions until
1 July 2034 (even possibility to receive further
extension) itself justify the inadequacy of the financial
and technological assistance received by the LDCs to
create a ‘sound and viable technological base’ in their
respective countries.'”® Therefore, Articles 66.2 and
67 to a greater extent fail to set an explicit obligation
on developed countries to assist LDCs with technical
and financial support.'””” Ahmed Abdel Latif argued
that the importance of IP rights should neither be
overestimated nor underestimated, and it is vital to
evaluate options of practical measures and
initiatives, empirical evidence and concrete cases.'*®

Correa stated that it is inappropriate for developed
countries to deny an existing problem, and the
existing system of private appropriation of
innovations may delay for 20 years the introduction
of new technologies in LDCs.'” He further argued
that climate change is one of the greatest challenges
that humanity is facing. Hence, a responsible
international community cannot basically avoid the
problems that surround IP rights and climate change.
Rather, it should involve all stakeholders to identify
a potential solution.'**

Some non-government organisations and other
commentators criticised the priority needs assessment
as merely a delay tactic used by developed country
members to further postpone honouring their
promises for assistance."”’ These critics also claimed
that the priority needs assessment would force LDCs
to spend already scarce resources on collecting data
and information regarding the status of their
implementation of TRIPS."' Because there are no
specific guidelines for the appropriate scope, depth,
breadth and criteria of the priority needsassessments,
the priority needs assessments submitted so far differ
significantly in quality, scope, analytical reasoning
and structure.'*?

Again, developed countries such as the US
consider that technical and financial assistance should
be entirely targeted at bringing LDCs’ IP laws and
institutions into compliance with the obligations of
the TRIPS Agreement. Hence, transfer of technology
to LDCs to attain a sustainable technical base is not a
major concern.'”® The experiences of the nine LDCs
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that have submitted priority need assessments
revealed that they received inadequate funding and
technical cooperation to make substantial technical
and infrastructural progress. No positive outcomes
have demonstrated that such an exercise helped them
to have access to and transfer of climate
technologies.'”

In the absence of specific definition of technology
transfer under the TRIPS Agreement, it is difficult to
measure the nature and list of incentives for
technology transfer as reported under Article 66.2 and
the effectiveness of technical and financial assistance
activities as provided under Article 67. Shugurov
argued that ‘the lack of definition was viewed by
some commentators as allowing reporting Member to
stretch the definition of technology transfer to meet
the obligations under that provision without making
the necessary policy changes’."** Moon observed that
it is difficult to find any concrete evidence to support
the notion that developed countries put in place new
incentives because of Article 66.2."%

Reviewing the reports submitted by the developed
countries between 2003 and 2016 under Article 66.2
requirements, Watal and Caminero mentioned that:

The absence of a common understanding on
fundamental concepts—such as ‘transfer of
technology’ or ‘incentives’ used in the text of
Article. 66.2—is reflected in many of the annual
reports. More than the question of whether
developed  countries are meeting  their
obligation, the manner in which the reports are
presented does not provide a clear picture of the
action taken to incentivize the promotion of
technology transfer to LDCs in a way that would
enable them to have a sound and viable
technological base."*’

Considering that it is difficult to assess the nature and
effectiveness of incentives to encourage technology
transfer, Chakroun proposed that shifting the focus from
‘incentives to enterprises’ to technical cooperation under
Article 66.2 along with assisting the LDCs for
developing national innovation strategy with an
adequate IP policy could contribute towards the creation
of a sound and viable technological base."*’

Chakroun further suggested the technical assistance
should be complemented by further technical and
financial cooperation to LDCs for establishing a
Technology Transfer Office (TTO) under a secured
funding mechanism."”® However, LDCs need to
develop a robust needs assessment system to benefit

from the proposed TTO. Another important issue is
identification of available and necessary climate
technologies and potential financial means to access
and having transfer of such technologies that could
help the LDCs for the mitigation of and adaptation to
climate change. In this regard, a dedicated database
on available and necessary climate technologies along
with details on the intellectual property status,
potential financial mechanism or IP aid and other
alternative mechanisms for financial and technical
cooperation from the developed countries might be
useful.” It is expected that such a database should
indicate potential means to have dedicated funding
preferably using Articles 66.2 and 67 of the TRIPS
Agreement along with other potential financing
options under the Paris Agreement to facilitate access
and transfer of ESTs to the LDCs.

Because it might become a complex procedure to
seek clarity or amendment of the TRIPS provisions,
LDCs and developing countries could request under
the TRIPS Council for introduction of a
comprehensive  stocktaking and reporting of
technology transfer obligations clearly indicating
‘what has been requested and what has been
provided’ based on the requests. As there is no
substantive standard by which the reports submitted
by the developed countries are to be evaluated,
‘developed country members are essentially free to
decide how to facilitate technology transfer to
LDCs’."* Therefore, it is important:

to develop a set of substantive minimum standards
that define the obligations of developed nations
toward LDCs. A substantive minimum standard might
take the form of requirements for certain amounts of
specific programs, to be measured by financial
investment or some other measure relating to
technology transfer.'"!

However, to evaluate the minimum standard of
technical and financial cooperation to the LDCs, the
LDCs could request from the TRIPS Council a
comprehensive reporting and review mechanism,
which could review ‘what has been requested and
what has been provided based on the requests’. Again,
such a review mechanism could address how non-
fulfilment of the requests be addressed either via the
dispute settlement body for non-compliance or
could establish a new framework under the TRIPS
Council to take remedial measures in case of the
inadequacy and non-compliance of technology
transfer obligations.'*



120 JINTELLEC PROP RIGHTS, MARCH 2022

However, to introduce a remedial measure for non-
compliance with Articles 66.2 and 67 of the TRIPS
Agreement, a broader consensus among WTO
members is necessary. The LDCs’ use of TRIPS
flexibilities from climate change standpoint will fail,
if such interpretations are not accepted by the
developed countries because developed countries
could determine stricter methods of implementing
TRIPS provisions within their own legal system and
practice as per Articles 1(1) of the TRIPS Agreement.
This may continue to restrict access to and transfer of
climate technologies to LDCs. As Reichman argued,
‘the TRIPS Agreement left the intellectual property
glass either half full or half empty, depending on one's
point of view’."*

Since the adoption of the TRIPS Agreement, the
US, the EU and Japan had drawn up a list of new
topics, including new demands for higher IP
protection.'” Hence, it could be assumed that any
attempts to weaken IP protection by LDCs, whether
from a climate change viewpoint or from any other
public policy considerations, might not be accepted
by these developed countries without opposition.
Hence, a declaration on climate change and the
TRIPS Agreement might be required to clarify that
LDCs and other developing countries should be
allowed to use TRIPS flexibilities from a climate
change standpoint. Further, any over-protective IP
law measures that might restrict access to and transfer
of climate technologies be avoided and LDCs will
have freedom to use competition law, compulsory
licences and other potential measures to prevent such
negative effects.

Potential for a ‘Declaration on TRIPS Agreement
and Climate Change’

During the Doha COP-18 in 2012, The Climate
Action Network argued that there should be a
Declaration on Intellectual Property and Climate
Change to facilitate the ‘rapid and efficient uptake of
technologies to address mitigation and adaptation’
using the model of Doha Declaration on the TRIPS
Agreement and Public Health.'**Developing countries
and non-governmental organisations supported the
notion that a Doha-like declaration on climate change
and technology transfer could be vital for encouraging
technology transfer to developing countries. This was
echoed by particularly India, African groups and
several other Asian developing countries.'” The
developing countries contemplate that such a
declaration would preserve the principle that:

nothing in the TRIPS Agreement can minimize or
impair the flexibilities provided for in that Agreement,
nor prevent or limit Members taking measures they
consider necessary to protect their population from
the effects of climate change and to make use of
"environmentally sound technologies.""’

Such a declaration could create political gain for
the developing countries and the LDCs. However, it is
doubtful to what extent that might facilitate
meaningful technology transfer to LDCs. Abbot
rightly mentioned that ‘Assuming that TRIPS
Agreement flexibilities are well understood among
experts, negotiations regarding a Declaration on IPRs
and Climate Change arguably would be time-
consuming and disruptive in the absence of significant
foreseeable “payoff”’.'*®

Nevertheless, this kind of declaration might have
significance to create a wider awareness among
LDCs, SMEs and civil society groups regarding
flexibilities available under the TRIPS Agreement and
potential use of these flexibilities for accessing
climate-related technologies in the LDCs. Further, it
could create strong public opinion and put pressure on
developed countries and their private entities to
enhance support for technology transfer and at least
not impose restrictive licensing for accessing such
technologies.

Even if a Declaration on IP Rights and Climate
Change might be appropriate from the standpoint of
the progressive development of international law.
There is a dilemma that might trigger contention as to
the potential body that should issue such a declaration
and potential contents that might be included. As
Abbot stated:

The Doha Declaration was adopted within the
framework of the WTO and expressly applied to the
TRIPS Agreement. However, because negotiations
with respect to climate change are taking place in the
UN framework, and because the WTO is not a UN
institution, it appears more appropriate to situate an
IPRs and Climate Change Declaration in the forum of
the United Nations Framework Convention on
Climate Change, or even more broadly in the United
Nations General Assembly.""

Nevertheless, the author of this paper consider that
the arguments of Abbot have significance in terms of
using the declaration as the highest political will of
the global community to solve the problem and to
draw attention from different stakeholders. However,
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there is a possibility to use this as some sort of legal
tool for the clarification and interpretation of the
TRIPS provisions in the context of climate change.
Therefore, LDCs might not be unreasonably
prevented from having access to and transfer of
climate technologies. It would be better to adopt a
declaration on the TRIPS Agreement and climate
change within the framework of the WTO. Such a
declaration could guide interpretation of the TRIPS
flexibilities from a climate change standpoint. While
it was highly politically disputable to request such a
declaration back in 2009, after the adoption of the
Paris Agreement as a universal framework to tackle
climate change with the participation of major
emitters including the developing countries (as China,
India, the EU, and USA all backing climate change
objectives), it has become a favourable environment
to push for such a declaration to further guide how
can TRIPS be used in the context of climate change.

It could be argued that such a declaration ‘could
lend credibility to IPR protection regimes’.'*” Hence,
it could increase viability of TRIPS as a potential
means for promoting not only trade but also
addressing issues of global sustainable challenges
and assisting the LDCs for developing sustainable
technological base in their respective countries as per
Articles 7 and 8 of the TRIPS Agreement. It is argued
that a number of 2030 Sustainable Development
Goals (SDGs) as adopted under the United Nations
back in 2015 can be achieved through the adoption of
clean technologies, and the TRIPS Agreement and
other WTO agreements have a role play in facilitating
development of, access to and transfer of such
technologies.'* In this regard, it could be argued that
a declaration on the TRIPS Agreement and climate
change should acknowledge that many of the SDGs,
particularly SDG 13 on climate change, SDG 3
(health), SDG 7 (affordable and clean energy), SDG 9
(innovation and industrialisation) and SDGs 17
(technology as a means for implementation) are
dependent upon the development of, access to and
transfer of innovative technologies.'* Hence, a
potential declaration on the TRIPS Agreement and
climate change has become very relevant, not only
from the climate change standpoint but also from
SDGs perspectives because the WTO itself, including
the TRIPS Agreement, committed to act towards the
realisation of sustainable development.

It is worth noting that the preamble to the
Marrakesh Agreement establishing the WTO includes
sustainable development and the need to protect and

preserve the environment among the key objectives.
Therefore, a declaration on the TRIPS Agreement and
climate change would further strengthen the
commitments to SDGs and role of theTRIPS
Agreement to facilitate access to and transfer of
climate technologies to protect and preserve the
environment. It is expected that such a declaration
would be useful to avoid conflicting interpretations of
the TRIPS flexibilities that might restrict access to
and transfer of climate technologies to LDCs.

If the TRIPS Agreement could not assist the LDCs
gaining access to and having transfers of climate
technologies for addressing climate change challenges
and realisation of SDGs that might risk the survival of
the WTO system. Reichman argued earlier a more
cooperative approach would lead to greater gains
while lessening the risk of creditability of the WTO
system itself."”® Although a declaration could make
partial progress towards removing threats of
conflicting interpretations and allowing LDCs to use
the TRIPS Agreement from a climate change
standpoint, adoption of a new agreement might be
necessary for facilitating a long-term gain for
promoting trade and technological innovation as a
vehicle for sustainable development as well as for
managing challenges relating to climate change.

Towards a New Agreement on International Trade
and Sustainable Development

The government of New Zealand, along with five
other WTO members—Costa Rica, Fiji, Iceland,
Norway and Switzerland—negotiated a plurilateral
Agreement on Climate Change, Trade and
Sustainability (ACCTS) has addressed the issues of
environmental goods, environmentally relevant
services, fossil fuel subsidies and voluntary
ecolabelling.'** Also a Report from the Swedish
Ministry of Trade pointed at the potential for a new
trade agreement under the auspices of the WTO and
beyond for addressing issues specific to liberalising
trade in climate-friendly goods and services and
reforming fossil fuel subsidies."”' Neither the ACCTS
nor the Swedish proposal contained any suggestions
under or related to the TRIPS Agreement, and the role
of IP in facilitating access and transfer of climate
technologies to LDCs has obviously not been
considered as part of the future agreement on trade
and climate change. Further, the concerns of LDCs
were not seriously considered in the ACCTS and
Swedish proposal respectively. In contrast, this author
holds that to ensure a broad-based participation of
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developing countries and LDCs in such an agreement,
also concerns over the TRIPS Agreement must be
included in the future negotiations of such an
agreement. In addition, the new agreement should not
narrow down to only the TRIPS Agreement and
climate change. Rather, it should address broader
issues of international trade and sustainable
development. Ignoring the concerns of LDCs and a
substantial number of developing countries over the
role of the TRIPS Agreement for facilitating access to
and transfer of climate technologies might easily start
a new chapter of conflict rather than closing it. For
example, one study argued that:

the threat of dangerous climate change might
call for a move beyond the current framework
and the adoption of a brand-new agreement on
1P and climate change crafted to clarify existing
flexibilities and offer new incentives for the
transfer of environmentally sound technologies,
both for adaptation and mitigation purposes.’”

It stated that a new agreement could focus
particularly on LDCs (but should not confine itself to
only LDCs) to address situations in which IP protection
could not adequately facilitate trade and investment
flows to address acute climate change problems.
Hence, considering potential role of the WTO towards
attaining the 2030 SDGs and necessity of fine-tuning
trade regime with the climate change related
challenges, it is vital that the WTO should adopt a new
agreement. And any such agreement should not ignore
the concern of the LDCs and should give due
consideration to the role of IP in facilitating access to
and transfer of climate technologies to the LDCs.

Conclusion

The TRIPS Agreement was negotiated to ensure
better global harmonisation and higher standards of IP
right. To achieve this goal, it was also necessary to
recognise the need for various types of measures to
address the spectrum of diverging socioeconomic
conditions and developmental goals in the world.
Therefore, built-in TRIPS flexibilities that serve to
reach common standards cannot be interpreted in a
way that could defeat the overarching objectives and
principles of the TRIPS Agreement. Therefore, LDCs
should have the freedom to use the flexibilities in
such a way that could prevent situations that might
jeopardise the LDCs’ struggle towards making
sustainable technological bases in their respective
countries for dealing with issues like mitigation and

adaptation to climate change. The Max Planck
Declaration on Patents Protection back in 2014 stated
that sovereign state parties should ‘retain the
discretion to adopt a patent system that best suits their
technological capabilities as well as their social,
cultural and economic needs and priorities’.'> In this
respect, considering climate change as a common
concern of humankind, the objectives of both the
WTO and the TRIPS Agreement (such as Articles 7
and 8), successive developments, such as the Doha
Declaration, as well as non-WTO developments, such
as technology transfer commitments under Article
4.5 of the UNFCCC and Article 10 of the
Paris Agreement and SDGs could be considered using
the treaty interpretation norms of the VCLT to
provide more liberal interpretations of the TRIPS
Agreement to ensure maximum flexibilities for
facilitating access to and transfer of climate
technologies to the LDCs.

While acknowledging the limitations of Articles 7
and 8 of the TRIPS Agreement, patent-related
flexibilities still could accommodate issues of
technology transfer in the context of climate change
and technological and scientific progress and the low
level of technical and financial capacity of the LDCs.
In this regard, Articles 66.2 and 67 could be utilised
to help LDCs via technology transfer and financing
for technology transfer and encouraging joint ventures
and technological collaboration in way that could help
the LDCs progress towards implementation of the
TRIPS Agreement and help them access and transfer
climate technologies.

LDCs need more financial and technical support to
assess proper technology needs with a focus on
urgently needed climate technologies. This could
form the basis for the proposed dedicated climate
technology database with IP status and possibility to
have financing and collaboration with the relevant
private sectors in the developed countries or even in
the developing countries like China, Brazil, India and
South Africa (which might have cheaper options,
obviously not sacrificing quality to be able to assist
for mitigating and adapting to climate change) with a
goal and specific technology oriented financial
cooperation from the developed countries under
Articles 66.2 and 67 of the TRIPS Agreement.'>* It is
also important to review reports submitted by
developed countries under Articles 66.2 and 67 and to
make a detailed review under a comprehensive review
mechanism to evaluate technologies requested and
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received. If not, then possible means to address the
non-compliance and further review and actions to be
taken. This could help to bridge the trust deficit
about the TRIPS Agreement among the LDCs,
which will ultimately contribute towards improving
access to and transfer of technologies and
LDCs’ confidence in the IP system in general and the
TRIPS Agreement. This would improve the IP system
to promote innovation, protecting the IP assets of
private entities and technological development in the
LDCs.

Further, LDCs could request at the TRIPS Council
meeting to develop cooperative and differentiated 1P
arrangements on urgently needed technologies in
cooperation with the global IP organisation-World
Intellectual Property Organisation and the Climate
Technology Centre and Network as established
under the UNFCCC (and integral part of the
technology mechanism under the Paris Agreement
too). As one study indicated, cooperative IP
arrangements such as cross-licensing, patent pooling,
technology standards agreements and other forms of
technology sharing could have the greatest positive
impact in the poorest countries with the least access
to finance."”’Therefore, apart from utilising the
available options under the TRIPS Agreement, the
LDCs could lobby for more such cooperative and
collaborative arrangements that might facilitate
more access and transfer of climate technologies to
the LDCs.

This paper evaluates how different TRIPS
flexibilities be used while further could address
possible challenges to utilise these specific options.
Even considering the potential difficulties of using
these provisions from a climate change standpoint, it
requires further study concerning potential of a new
declaration and/or a new agreement to facilitate
access to and transfer of climate technologies to the
LDCs. Climate change is not a problem that can be
solved overnight. Therefore, the possibility to adopt
such an agreement to facilitate access and transfer of
urgently needed climate technologies requires
attention and requires further research to what extent
and how these issues could be addressed under the
new agreement. It is necessary to evaluate how such
an agreement could address issues over the TRIPS
Agreement to create a win-win situation both for
innovators and users of such technologies and how
that could help LDCs to develop indigenous
technological capacity and make a sustainable
technological base in their respective countries to

manage climate change and broader sustainable
development-related challenges.
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